


The 


BAR ASSOCIATION 
BULLETIN 


Entered as second-class matter, April 13, 1926, at the Postoffice at Los Angeles, California, under the Act of March 3, 1879 








SS 








Volume 4, Number 3 NOVEMBER 15. 1928 10c a copy $1 a year 














Official Publication of the Los Angeles Bar Association, Los Angeles, Cal. 





In This Issue 





THE PRESIDENT’S PAGE 





CHANGES IN PROCEDURAL METHODS IN USE OF 
MEDICAL AND OTHER PROFESSIONAL 
EXPERT TESTIMONY 
A. F. Wagner 


COURTS OF INFERIOR JURISDICTION 
Thomas B. Reed 


CALIFORNIA’S NEW BUSINESS CORPORATION INCOME TAX ACT 
Ralph W. Smith 


ATTENDANCE HONOR ROLL 





( 
( 
( 
6 
6 
p 
4 
4 
A 
) 
/ 
y 
) 
; 
} 
, 
vA 
/ 
} 
) 
}| 
) 
) 
/ 
I 
)| 
ji 
) 
| 
i 
y 











BOOK REVIEWS 


JOINT MEETING 


LOS ANGELES COUNTY MEDICAL ASSOCIATION 
LOS ANGELES BAR ASSOCIATION 


Thursday, November 22, 1928 


See Page 80 for Particulars 























Printed by PARKER, STONE & BAIRD COMPANY 


Law Printers and Engravers 


241 East Fourth Street Los Angeles, California 














THE BAR ASSOCIATION BULLETIN 








—_" 


The Ideal Location For Your Office 
Is In The New 


CHESTER WILLIAMS 
BUILDING 


Northeast Corner 5th and Broadway 


: - § 


~S 
a 
con 





{| 


A splendid building right in the heart of things 


Favorable leases at moderate rentals 


SUN REALTY CO. = 


OWNER 


Office in the building Room 602 fe 
Telephone MUtual 7410 = 





























THE BAR ASSOCIATION BULLETIN Page 67 





The BAR ASSOCIATION BULLETIN 











VOL. 4 NOVEMBER 22, 1928 No. 3 








Published the third Thursday of each month by the Los Angeles Bar Association and devoted to 
the interests of the Association. 








R. H. PURDUE, Editor 
CHAS. L. NICHOLS, Advisory Editor 





BULLETIN COMMITTEE 


ANDREW J. Copp, Chairman 
Lucius K. CuHaseg, Vice Chairman 
Harry G. Batter, Secretary 


Henry G. Bopkin FRANKLIN K. LANE, JR. Maurice SAETA 
Harotp C. Morton Henry I. DocKWEILER NATHAN Newsy, Jr. 


Office of the Bulletin: 535 Rowan Building, Los Angeles 
Fifth and Spring Streets 
Telephone MEtropolitan 2000, Station 162 


LOS ANGELES BAR ASSOCIATION 
(City and County—Organized 1888) 
Office of the Secretary: 687 I. W. Hellman Building, Los Angeles 
Fourth and Spring Streets 
Telephone VAndike 5701 





OFFICERS 
Husert T. Morrow, President 
LeonarpD B. SLosson, Senior Vice-President T. W. Rogpinson, Treasurer 
Guy R. Crump, Junior Vice-President R. H. F. Variet, Jr., Secretary 
TRUSTEES 
Norman A, BalrLie A. L. BARTLETT R. P. JENNINGS 
IRVING M. WALKER LAWRENCE L. LARRABEE Mattison B. Jones 








Members of the Bar Association: Please note the advertisers in the BULLETIN. This is YOUR 
magazine, and its financial success is dependent upon the patronage of organizations having 
messages to convey to the legal profession. 


—_————~ 





THE BAR ASSOCIATION BULLETIN 














The Ideal Location For Your Office 
Is In The New 


CHESTER WILLIAMS 
BUILDING 


Northeast Corner 5th and Broadway 


A splendid building right in the heart of things 


Favorable leases at moderate rentals 


SUN REALTY CO. 


OWNER 


Office in the building Room 602 
Telephone MUtual 7410 











a. 


VOL 


| 


Publis! 


| 


Leona 
Guy |] 


Norm. 
IRVING 


—— 
_ 


Membe: 
ma 
me 











THE BAR ASSOCIATION BULLETIN Page 67 











The BAR ASSOCIATION BULLETIN 











Published the third Thursday of each month by the Los Angeles Bar Association and devoted to 
the interests of the Association. 








R. H. PURDUE, Editor 
CHAS. L. NICHOLS, Advisory Editor 


BULLETIN COMMITTEE 


ANDREW J. Copp, Chairman 
Lucius K. Cuase, Vice Chairman 
Harry G. Barer, Secretary 


Henry G. Bopkin FRANKLIN K. LANE, JR. MAuvRICE SAETA 
Harotp C. Morton Henry I. DocKWEILeR NaTHAN Newsy, Jr. 


Office of the Bulletin: 535 Rowan Building, Los Angeles 
Fifth and Spring Streets 
Telephone MEtropolitan 2000, Station 162 


LOS ANGELES BAR ASSOCIATION 


(City and County—Organized 1888) 
Office of the Secretary: 687 I. W. Hellman Building, Los Angeles 
Fourth and Spring Streets 
Telephone VAndike 5701 


OFFICERS 
HuBert T. Morrow, President 
Leonard B. SLosson, Senior Vice-President T. W. Rospinson, Treasurer 
Guy R. Crump, Junior Vice-President R. H. F. Variet, Jr., Secretary 
TRUSTEES 
Norman A. Bariie A. L. BARTLETT R. P. JENNINGS 
IRvING M. WALKER LAWRENCE L. LARRABEE Mattison B. Jones 








Members of the Bar Association: Please note the advertisers in the BULLETIN. This is YOUR 
magazine, and its financial success is dependent upon the patronage of organizations having 
messages to convey to the legal profession. 














THE BAR ASSOCIATION BULLETIN 






















RECTLY WRITTEN COURT BONDS - 


"Ade ent for every [i nsytan, 
Sree eos alu “1 


~LOS ANGELES ~ 


* Mr: Lovd H.Coffman 
Call him at TRinity 9961 wg 





%* HE IS AN ATTORNEY -- HIS ADDRESS IS THE 
COURT HOUSE -~- HE ANXIOUSLY AWAITS AN OP- 
PORTUNITY TO SERVE YOU-- TO SAVE YOU 
TIME AND MONEY IN THE PLACING OF COR- 


HE IS A SPECIALIST IN HIS PARTICULAR 
LINE-- AND RIGHTFULLY SO -- OTHERWISE HE- 
WOULD NOT UPHOLD THE TRADITION OF THE 
LARGEST INSURANCE AGENCY ON THE WEST COAST 


RULE & SONS, INC. 




















CALL TRinity 5068 


PHOTOSTAT-REPRODUCTIONS 


Make all copies of exhibits for transcripts 
on appeal the Photostat Way. 


QUICK —— ACCURATE —— PERMANENT 


SOMETHING NEW 


We have the only Photostat Machine west of Chicago 
which Photostats on Both Sides of the Same Sheet. 


LANGDON PHOTOPROCESS, Inc. 


7th Floor I. W. Hellman Building 


(Parker, Stone & Baird Company, printers of this Magazine, 
have been using our service for over 10 years.) 














Fel 
Los 


NE 


N 
have 
as ti 
prov 
end 

Ir 
cane 
nate 
sidet 
be q 
of t 
wide 
been 
capa 
years 
ocre 
out ¢ 
the 1 
simil 
well 
who 
to ob 
ceit | 
his e 
the b 
candi 

many 
acter 
trates 
ation 
self-s 
well { 
didate 
men < 
and t 
name: 
upon 
himse 
May | 
Ot as: 


paper: 
newsp 
sole ¢ 
others 














THE BAR ASSOCIATION BULLETIN 








Fellow Members, 
Los Angeles Bar Association: 


NECESSITY FOR PLEBISCITE AND 
ENDORSEMENT OF JUDICIAL 
CANDIDATES 


Now that the primary and final elections 
have been held, I desire to outline my views 
as to changes which should be made to im- 
prove the plebiscite system and method of 
endorsing judicial candidates. 

In the days before we had the primary, 
candidates for judicial office were nomi- 
nated by conventions which exercised con- 
siderable care in choosing men known to 
be qualified for the office. Since the advent 
of the primary the field has been thrown 
wide open, and often the only criterion has 
been the candidate’s own judgment of his 
capabilities and standing. Thus in past 
years we have had some candidates of medi- 
ocre ability, some quite immature and with- 
out adequate experience, some who entered 
the race merely because they bore names 
similar to leading jurists who had become 
well known to the voters, and some others 
who apparently made the campaign simply 
to obtain publicity. Often a man’s own con- 
ceit has been the sole criterion governing 
his entry as a candidate, and motives not 
the best have in some instances engendered 
candidacies. On the other hand, of. course, 
many candidates have been of high char- 
acter and ability. This sufficiently illus- 
trates the point I am making, and the situ- 
ation is very well known to the bar. The 
self-seeking type of candidate is generally 
well financed, is a plausible appearing can- 
didate, able to obtain the backing of better 
men at the bar who carelessly endorse him, 
and thus the public is asked to “guess” on 
names of candidates or, largely, to rely 
upon each candidate’s personal estimate of 
himself. Other than the aid this association 
may give, the only other effective means 
of assistance is the opinion of the news- 
papers, and we all know that while some 
newspapers approach the question with the 
sole desire honestly to advise the public, 
others of them are governed by prejudice, 
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or represent special interests, and some 
others are quite uninformed as to the re- 
spective merits of the candidates. 

In this situation, the Bar Association 
stepped into the breach, and, with no mo- 
tive or desire other than to advise the pub- 
lic so that it may choose those qualified and 
fitted for judicial office, provided for the 
plebiscite of all its members to determine, 
and thereafter endorse, those best qualified 
for judicial office. No fair-minded person, 
lawyer or layman, can fail to see that there 
is no body of men and women so well able 
properly, correctly and fairly to determine 
which aspirants for judicial position are or 
are not able to administer the difficult office. 
By logical sequence, having through the 
plebiscite endorsed certain judges as quali- 
fied, it is necessary for the Association to 
go a step further—to bring directly to the 
attention of the public the names of such 
endorsed candidates and the fact of the 
endorsement. To make this effective, every 
dignified, practical means must be em- 
ployed, and this unselfish service means vol- 
untary contributions by our members, in 
money, time and effort. As in all altruistic 
endeavor, while the opportunity to serve is 
open to all members, the burden falls on 
those who are moved by ideals and are will- 
ing to sacrifice their own personal interests 
for the good of the bar and of the public. 
Like every organization, we have a class 
that is indifferent, another that scoffs at all 
effort to improve conditions, another com- 
prised of good men who have not given 
thought to the question, and I regret to say, 
a small number of men who have no wish 
to improve their profession or the judiciary, 
or are moved by selfish, personal interests 
and lend no aid to the Association. 


THE FORM OF THE PLEBISCITE 


We now come to a divergence of opinion 
at the bar, where we find able minds and 
fine natures in some disagreement as to the 
form and mechanics of the plebiscite, as 
to the binding effect on the individual mem- 
bers, and as to whether there should be a 
double plebiscite—first on incumbents and 
then on the field. In these latter regards I 
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have never desired to force upon the mem- 
bership my fixed opinion, but in some par- 
ticulars I have heretofore indicated my 
views. The decision of these questions lies 
with the members, and should be brought 
about not through heated, hasty, prejudiced 
discussion amongst a few members at some 
small meeting, but as the result of study 
by every interested member, followed by 
deliberate, thoughtful action by the whole 
membership. No decision will be perfect, 
but we seek that determination which is 
deemed the fairest, most nearly correct and 
which we may all follow without necessity 
of continued discussion amongst ourselves. 

We will all concede, I assume, that not 
only should the qualified judge on the bench 
not be replaced, but I think we would go 
further and say that he should not be re- 
quired to campaign for re-election or to 
seek publicity during a campaign or while 
eccupying office. Judges on the bench are 
confronted with a problem that is truly piti- 
ful. Oftentimes in the first instance drafted 
‘or the office, they are shortly called upon 
to run for the same position they have so 
weli filled. They must attend hundreds of 
meetings where they are required to adver- 
tise their wares; must write, speak, adver- 
tise, subscribe to this and that, and gather 
votes, employ publicity agents, and spend 
very considerable sums, in order to return 
to an office that no fair-minded and in- 
formed person wishes them to leave. At 
times, such men feel that they prefer to 
resign rather than be subjected to such a 
humiliating personal campaign, but the ex- 
pressed desire of the bar for them to con- 
tinue to serve, their sense of duty to the 
public, and their refusal to withdraw in the 
face of opposition, generally serve to keep 
them in the race. We require these satis- 
factory judges to use part of the time, en- 
ergy and brains belonging to the public, 
and considerable of their own inadequate 
funds, to defeat men seeking the same office 
already satisfactorily filled. The public in- 
vests a considerable sum in the training of 
a judge, and just when he has acquired 
speed and judgment along comes another 
man, no better equipped for the position, 
and often not so well equipped, without the 
incumbent’s acquired experience and often- 
times very poor judicial timber, and the 
public must go through the motions of a 
contest. The bar desires to have the bench 
keep out of politics and to avoid publicity 


————_____ 


seeking, and assures the judges that such 
conduct will merit maintenance in office: but 
if the judges live up to the best ethical 
standards they are liable to be quite help- 
less at election time, unless our plebiscite 
truly measures and endorses those desery. 
ing re-election, and unless we are prepared 
effectively to put before the public the fact 
of our endorsement, and obtain the public's 
approval. On the other hand where the 
vote of the bar endorses a non-incumbent, 
the same argument applies to his case. He 
should not be compelled to campaign for 
the office. 

The plebiscite should be effective in re 
taining good judges; it should be equally 
as effective in aiding the public in removing 
unqualified and temperamentally unfit 
judges and replacing them with men who 
measure up to the office. 

The fundamental mistake, in the light of 
present conditions, is that judges are not ap- 
pointed for long terms, or, if you please, 
elected for long terms. It seems to me 
the bar must strike at the root of the trov- 
ble and endeavor to bring about an ap- 
pointed judiciary, unless the press will 
awake to the situation and voluntarily sup- 
port the efforts of bar associations to elect 
and maintain the highest type of judges. 

Pending accomplishment along that ‘line, 
we must prepare to meet the immediate fu- 
ture, and must improve our plebiscite toa 
point where it will most accurately register 
the judgment of the bar. 


SHOULD WE TAKE A PLEBISCITE 
ON INCUMBENTS ALONE? 

Logically then, the first question that con 
fronts us under the accepted popular elec- 
tion system is—should the Association take 
a plebiscite on incumbents to determin 
whether they shall be endorsed, and as t0 
those endorsed take no further vote bit 
stand for them against their opponents: 
That would appear logical and consistett 
but the suggestion and the practice itselt 
raised a very considerable opposition at the 
bar. The argument made is that the not 
incumbent candidate has the right as a «itt 
zen to have his worth measured agaitis 
any other candidate, incumbent or other- 
wise, and that the bar might vote in favor 0 
the incumbent when unopposed, but desitt 
to vote against him when opposed by at 
other candidate. They argue also that evé 
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though a second plebiscite be taken includ- 
ing such incumbent and his opponent, the 
members, having once endorsed the incum- 
bent when unopposed, will be affected auto- 
matically to endorse him when opposed. 
Here we have two schools of thought and 
there is a close balance of equities between 
the two positions. A plebiscite on incum- 
bents alone, and as to those endorsed no 
further plebiscite, appears to be the logical 
thing—if the bar is ready for the step. But 
of course we must bear in mind, in that 
regard, that we shall meet some public criti- 
cism which claims that such a plan is “un- 
American” and intended to exclude the 
non-incumbent from his chance to hold of- 
fice, etc. Neither do I think the bar favors 
the double plebiscite. We must give 
thought to the practical situation, and must 
consider that our final effort is with the 
public. If the public should be influenced 
by fair or unfair newspaper opinion to be- 
lieve that our endorsement was not fairly 
arrived at, then our work is in vain. Our 
effectiveness also depends very largely on 
near unanimity of feeling on the subject 
by our members, and we can move no faster 
towards our ultimate goal than such united 
feeling permits. If we are not ready to 
go the whole distance, let’s move ahead 
as far and as fast as possible, each, for the 
time and for the ultimate good of the 
whole, sinking his individual opinions on 
some one minor phase or another. 


FORM OF VOTE; EXPRESSION OF 
QUALIFICATIONS ALONE OR EXx- 
PRESSION OF PREFEFERENCE 
AS TO QUALIFICATIONS, ETC. 


Assuming, for argument, that it is most 
practicable for the time being not to take 
a plebiscite on incumbents alone, then we 
are confronted with the query, shall the 
form of plebisicite be as at present, “quali- 
fied,” “not qualified,” “no opinion,” or shall 
we virtually adopt the Australian ballot 
system, and vote “Best qualified,” or shall 
we have a preferential system giving rela- 
tive marks, as “1,” representing the highest 
qualifications, ‘‘2,” next best, and “3,” next 
best, endorsing all of class “1,” or endors- 
ing the highest or the two highest in that 
class? Those of the members who have 
given little or no study to the problem will 
readily see that it is a nice question and one 
not to be solved properly without careful 
study and considerable thought on the part 


of many well trained minds. My own view 
has ever been against the use of “qualified” 
and “unqualified,” and I have expressed the 
thought for several years past to the officers 
charged with administration of the by-laws 
governing the plebiscite. While that form 
had some merit when the contest was not 
over individual offices, it is now subject 
to misuse under present conditions. When 
two or more men are running for one single 
office, it is human nature to make one’s 
vote express what one really intends; viz., 
“I prefer A over B and over C, and I mean 
my vote to count as such. But if I vote 
each qualified I am cut off from express- 
ing my preference. Therefore, I shall vote 
A ‘qualified’ and I shall vote each of the 
others ‘unqualified’.”. Many members con- 
scientiously resist the temptation so to mis- 
use the ballot, but that some might so vote 
is sufficient to interfere at times and in some 
measure with the result. In fact in the last 
plebiscite a letter to the members from 
some of the members advised that the mem- 
bership cast its vote just that way, so that 
what they considered a true result would 
be registered. It were better that the vote 
in some instance be returned for the wrong 
men than that the bar depart from the 
principle of conscientious voting. The very 
life of any plan depends upon our retention 
of an ideal, and no immediate good object 
justifies departure from the great principle 
involved in that true expression called for 
by the form of the plebiscite. But why 
employ a form that permits, or as some 
argue, justifies and requires, such departure 
from the letter and spirit of the form? 

For the purpose of arriving at the best 
judgment of the bar, I personally believe 
in a carefully selected committee of our 
members in whom would be vested the de- 
termination for the Association of qualifi- 
cations of candidates, but I also believe the 
members would not favor such a plan. 
There is, also, a powerful argument to the 
effect that the public would not follow a 
committee, but will follow the whole bar 
when the membership has an opportunity 
to express itself. Here again, probably the 
bar is not ready, nor is the public ready, 
for the more perfect and simpler plan. I 
have sufficient confidence in the member- 
ship at large to believe that the democratic 
plan can be made truly expressive of the 
best thought on the qualifications of candi- 
dates. Happily, such seems to have been 
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the result of past plebiscites, but it will re- 
quire much effort to maintain the record. 
While some of the men offering them- 
selves as candidates well deserved to be 
denominated as “unqualified” in the strong- 
est sense of that word, yet a great many 
candidates are qualified but may not be 
as well qualified as an opponent. So long 
as the vote to any degree reflects that one 
is unqualified, whereas the voter merely 
means that he is not as well qualified as the 
other, we are doing a great personal in- 
justice to the lawyer who deserves the 
designation “‘not so well qualified” instead 
of the stigma “unqualified.” To my mind, 
one of the chief objections to our present 
system lies in the fact that no opportunity 
is afforded, if the vote is based strictly on 
qualifications, without regard to relative 
qualifications, to register the individual 
voter’s opinion of the relative qualifications 
of the candidates; and, if the voter does 
not vote strictly on qualifications, then he 
is forced to employ the sophistical argu- 
ment that he should vote his preferred can- 
didate as qualified and his opponent as un- 
qualified—thus doing the latter an injury 
not contemplated by our form of plebiscite. 
\We must I believe adopt the “best quali- 
fied’”’ system or the “preferential.” In that 
connection we could, of course, omit any 
column which designates candidates as “un- 
qualified,” but there are many arguments 
advanced in favor of its retention. Our 
strongest endorsement is a_ constructive 
campaign for those endorsed, and almost 
never is a destructive campaign justified, 
and then only against those who are very 
clearly unqualified. However, if it is deemed 
best that there should be retained, as a 
safeguard, some method of determining 
those unqualified, then it has been my 
thought that the Judiciary Committee of 9, 
by vote of at least 6 thereof, may vote un- 
qualified a candidate who has been voted 
on in the plebiscite and who has not been 
endorsed thereby. ‘This should be done only 
if the committee decides that the candidate 
is wholly unfit, and as a further safeguard 
it should be left to the judgment of the 
Board of Trustees to decide whether or 
not the Association should then actively op- 
pose such a candidate. I believe the “no 


opinion column” or direction at the head 
of the ballot not to vote on any candidate 
upon whom the member has no opinion 1s 


$$, 


a good thing on any ballot and should be 
retained in one form or the other. 


Shall we endorse the one highest candj.- 
date or shall we endorse the two highest? 
Most members seem to prefer the endorse. 
ment of the one highest. To me it seems 
the most sensible and logcial. On the other 
hand men argue that the position of the 
bar would be greatly strengthened by say. 
ing to the public, “Here are two good men, 
choose either.”” Such latter system woul 
confuse the public, scatter their votes, tend 
to elect some third one who was incompe- 
tent; and, as it is, I still believe the public 
is willing to follow us now on the basis 
of one selection—especially if we do not 
recklessly bicker amongst ourselves, and jf 
we carry on a dignified educational cam- 
paign to acquaint the public with our prin. 
ciples and efforts. 


ADVOCACY ON BEHALF OF CAN. 
DIDATES BEFORE PLEBISCITE 


Again, I see no escape from the desir- 
ability of some sensible and dignified advo- 
cacy by members of the bar on behalf of 
candidates before the plebiscite. At present 
we have no control over it, and either we 
should adopt a by-law prohibiting it and 
attaching the penalty of suspension from 
the Association; or permit it and control it 
by specifying the manner and character al- 
lowable. One of the members of the Board 
of Trustees has heretofore suggested that 
each candidate be permitted a limited num- 
ber of sponsors and an argument of limited 
length based on facts, supplementing hi 
biographical sketch. With an association 
membership of over 2600 it is reasonable 
to assume that our members could vote 
the more intelligently as to relative qualit- 
cations of candidates the more facts the 
members had concerning the respective cat 
didates, and I believe some such plan wil 
aid in the solution of that problem. Further 
more, it would be very sensible to provide 
that the Judiciary Committee of our Asse 
ciation should, well before the plebiscite 
consider the qualifications of the candidates 
and make a formal report and recomment- 
ation to the whole membership. The ap 
pointments to that committee have always 
been such as to assure the members thé 
their recommendation would be fait, ut 
prejudiced, and carefully considered. The 
members of the Association would thet 
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have the benefit of the careful consider- 
ation and quiet, fair judgment of a com- 
mittee whose opinion they respected; and 
yet it would be merely advisory and not 
in any way binding on the membership. 
With full opportunity for every candi- 
date to lay before the membership the facts 
concerning his qualifications, and to make 
known his sponsors ; with consideration and 
recommendation by the Judiciary Commit- 
tee; the membership would have every fa- 
cility to express in the plebisicite their in- 
formed judgment of judicial candidates. 


OTHER BAR ASSOCIATIONS IN 
COUNTY TAKING PART 
IN THE PLEBISCITE 

We should make some change which will 
permit other active, recognized bar associa- 
tions in this county, such as Long Beach, 
Santa Monica, Alhambra, San Fernando, 
Glendale, Inglewood, Pasadena and Whit- 
tier to join in our plebiscite. While some 
of their members are likewise members of 
this association, and thus vote, yet many 
of their members have no means of express- 
ing their opinion as to candidates. It is un- 
wise from any standpoint to have individ- 
ual associations voting separately, and the 
working out of a satisfactory plan whereby 
all their members may take part in the As- 
sociation’s vote is a mere matter of me- 
chanical detail. 


THE EXPENSE OF THE PLEBISCITE 
AND MAKING PUBLIC OUR EN- 
DORSEMENT OF CANDIDATES 
We must adopt some plan of equitably 

distributing amongst the membership the 

cost of the plebiscite and the required pub- 
licity to acquaint the public with the names 
of those endorsed by the membership. If 
the Association is warranted in its efforts 
and measures to aid in the selection of a 
qualified judiciary, then the expense should 
fall equally on the membership. This year 
and in past years some expense !1as been 
incurred, and great effort expended, in col- 
lecting by voluntary subscription funds suf- 
ficient to carry on the work. Less than 
eight hundred members paid $10 each and 
some members were called upon to make 
additional subscriptions, which averaged 

about $50 each. In other words about 1700 

members gave no financial aid whatsoever. 

Of course, some of the latter were willing 

to do so but were financially unable, while 

many merely neglected to respond. 


Our dues are very low, considering the 
benefits accruing from membership and the 
activities carried on by the Association. 
The finances of the Association do not per- 
mit devoting any of its general funds to 
the purpose considered here. In fact, this 
year the Association has paid some $5,000 
in obligations which were incurred last 
year, the year before some indebtedness 
from the prior year was paid, and it will 
be necessary to carry over to next year 
some of this year’s obligations, though we 
hope to show some improvement in that 
regard. 


We should provide for an increase in 
dues or a method of assessment to raise the 
necessary funds for the plebiscite and ex- 
pense attendant upon giving publicity to our 
endorsements. I think an assessment of 
$10 per annum, in the years when the 
extra fund was needed, would provide suf- 
ficient money. If that had a tendency some- 
what to reduce the membership, the loss 
would not be very great, for it is time 
that we find out who are so disinterested 
in the affairs of their Association that they 
do not care to contribute to its efforts. 
There is only one thing that causes worry 
in this connection — the problem of the 
earnest, faithful member who actually can- 
not afford to pay. A suggestion has been 
made that a special membership be cre- 
ated known as a contributing membership 
which would pay larger dues; but I have 
not been able to see the advisability of 
classifying membership. However, you 
surely have a classified membership at pres- 
ent, in that some are paying much more 
than others and carrying a too heavy obli- 
gation. I believe the success of the plebis- 
cite is best assured if in fact all do and 
must stand the burden equally. Any plan 
of voluntary contributions is unscientific, 
unbusinesslike, needlessly expensive, and 
throws a burden on your officers and com- 
mittees which makes them contribute thou- 
sands of dollars in time to the raising of 
necessary funds which should be automati<- 
ally raised through dues or assessment. 


EXTENT OF EFFORTS OF ASSO- 
CIATION TO GIVE PUBLICITY 
TO ENDORSEMENTS 


I find various opinions expressed by our 
members concerning the efforts which 
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should be made to inform the public con- 
cerning our endorsement of judicial candi- 
dates. When carefully considered, it will 
be found that all agree that the endorse- 
ment must, of course, be brought to the 
attention of the public, and the variation in 
opinion is merely as to the extent of the 
effort which the Association should make. 

We can all agree that nothing should be 
permitted which savors of political cam- 
paigning; that our effort should be digni- 
fied; that no attack of any kind should be 
made upon a candidate merely because he is 
not endorsed ; and that the work should be 
done at a minimum of expense consistent 
with the necessity of advising all voters 
of the fact of our endorsement, and of the 
principles and ideals of our Association in 
connection therewith. Few stop to realize 
that to accomplish the above means reach- 
ing some 925,292 registered voters in this 
county, and the mere expense of one ef- 
fective communication, whether by press or 
letter or postcard is a very considerable 
amount. 

Those who are pleased to misrepresent 
the work of your Association in connection 
with endorsement of judicial candidates, 
refer to our efforts as “political campaign- 


——., 


ing” and by like derogatory terms, but oy 
work this year is itself a complete answer 
to such unfair and untrue statements. The 
faithful and efficient chairman of the Com. 
mittee in charge of giving publicity to the 
endorsements made at the plebiscite is a 
far removed from politics as I am myselj. 
and knows no more of the methods of the 
politician than the general membership 
knows. It is the | purpose of this organiza- 
tion to keep as far from politics as it js 
possible to get, and nothing will, I am sure 
ever tempt your officers to allow th As- 
sociation to do more than is outlined above 
IN CONCLUSION 

In the limited space at my command, | 
have endeavored to lay out this whole 
subject in a fair manner so that those of 
you who are interested and wish to see an 
approach to an ideal system may more 
easily and surely express your views, and 
it is quite immaterial to me what the ulti- 
mate outcome may be so long as it repre- 
sents the best thought of the whole mem- 
bership. I do not pretend to say that my 
own views will not yield to an abler ex- 
pression upon the subject. If they furnish 

(Continued on Page 90) 
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Why are “Pleading” and “Practice” 
Separately Treated in the 
Bancroft Publication? 


There is an apparent confusion among some members of the Bar as to the 
particular field that BANCROFT’S PLEADINGS and BANCROFT’S CODE 
PRACTICE AND REMEDIES is intended to cover and the relation of the one 
work to the other. This confusion is apparent rather than real. Our purpose 
in publishing these two works was to exhaust the entire field of Adjective law 
(excluding Evidence) as developed by the codes, statutes and decisions of Cali- 
fornia and supplemented by the statutory and case law of such other States as 
have followed California. Having in mind that at least two thirds of all of the 
appealed cases involved questions of procedure law rather than substantive law, it 
became manifest that the reading and classification of this mass of material would 
involve immense labor and a voluminous text and be the equivalent of reading the 
whole volume of decisions in California and all of these other States. 

To classify and arrange this huge mass of material was a matter of very 
great concern. The general purpose was to follow litigation from its inception to 
its conclusion. This we denominated “Practice.” All the intermediary steps 
involved in litigation were then given their proper relationship as to time and 
subject matter and these all appear thus stated in the generic work known as 
BANCROFT’S CODE PRACTICE AND REMEDIES. 

The subject of PLEADING was given the position that it always had at 
Common Law and in its original meaning; namely, as stating a cause of action 
with the proper parties thereto or defenses to the same and demurrers, etc., 
connected therewith. By reason of the very large number of decisions involving 
only the Pleadings, we believed that it would be better to give this subject a 
separate set-up and a separate index with forms attached so that a practitioner 
could use them with the least effort. ‘Pleading” should then be considered one 
of the main subdivisions of the generic work “Practice” and on the same plane 
as Judgments, Execution, New Trial and Appeal, etc. 

We are now just delivering Volume Seven, which carries Practice through 
New Trial. When we shall have finished the work there will be an index which 
will cover all the matters contained in the set known as BANCROFT’S CODE 
PRACTICE AND REMEDIES and this index will also contain all matters in 
the work on PLEADING. You should consider them both, Practice and Plead- 
ing, although separately treated, as a part of the generic plan of stating the 
Adjective law, excluding that of Evidence. 

We are hopeful that the profession, when they shall have accustomed them- 
selves to the two sets, will find that the mechanism of the construction will facili- 
tate to the highest degree the development of any point of law involved in the 
entire structure of the Adjective law of California and other Western States 
apart from the law of Evidence. We believe that this method of treatment will 
furnish a method far superior to any method heretofore known for investigating 
the great field of the law. Your constructive criticism is cordially invited. 


BANCROFT-WHITNEY COMPANY 
LOS ANGELES BRANCH 
Geo. E. Mitts, Manager. 
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Changes in Procedural Methods in the Use 
of Medical and Other Professional 
Expert Testimony 


By A. F. Wacner, M.D., Los Angeles County Autopsy Surgeon. 


There seems to be a considerable demand 
for revision of our criminal procedure, in 
order that persons accused of crime may 
be more speedily brought to trial, that the 
guilty may have less chance to escape con- 
viction, and the innocent be less liable to 
be unjustly punished. Leading jurists have 
for many years called attention to needed 
reforms, the Bar Associations through vari- 
ous committees, as well as State and Na- 
tional crime commissions have suggested 
remedies, and in many States, legislatures 
have enacted the desired laws. It is but the 
part of wisdom not to make changes until 
these have been well considered. Changes 
should not be made merely to try some- 
thing new; on the other hand_ it is equally 
important that administrative justice should 
not be too conservative and close the door 
to needed reforms. All institutions are sub- 
ject to various changes in the march of 
progress, and the law is not an exception. 


However, I would not feel competent to 
suggest any specific changes, except in the 
one field wherein I have had considerable 
experience during the past fifteen years; 
viz., medical expert testimony. My own ex- 
perience and observations, as well as discus- 
sions with others who have acted as expert 
witnesses, have led me to the definite con- 
clusion that our procedure in the use of 
medical and other professional or scientific 
expert testimony is wrong for the following 
reasons : 


In the first place, either side in a criminal 
or civil case can hire so-called experts, re- 
gardless of their real qualifications, their 
standing in their particular profession, or 
their general reputation for truth and hon- 
esty. When these take the stand, they can- 
not be challenged unless they have actually 
been convicted of a felony. An individual 
who has practically no standing in his own 
profession is nevertheless legally recognized 
the moment he takes the stand as an expert, 
and both judge and jury may regard his 


testimony as having the same value as that 
of any other witness. Such witnesses are 
not real experts in the true meaning of this 
term, their testimony is practically always 
partisan, and may be wholly false and jn 
contradiction to the general knowledge and 
accepted standards of their profession, thus 
making a farce of the whole proceeding. 
If the object of administrative justice is to 
discover the truth and nothing but ‘the 
truth, then only men of the highest stand- 
ing in their community and in their pro- 
fession should be permitted to give expert 
testimony. 


In the second place, present methods are 
wrong in that they cause the best men in 
their professions to be unwilling or to re- 
fuse to act as expert witnesses, because of 
the unnecessary and distasteful grilling to 
which they are so often subjected by oppos- 
ing counsel. Men of high character and abil- 
ity, conscious of their own worth and sin- 
cerity, do not care to be “tested,” as the law- 
yers call it; in fact they feel that efforts to 
test them, or to trap them, are an insult, and 
when, furthermore, they find that they can- 
not freely express themselves, but must 
confine themselves to merely answering 
questions, frequently only yes or no answers 
being permitted, such men are apt to de- 
velop a contempt for the whole legal pro- 
cedure, and to resolve that they will not 
be pawns in a legal game. This brings about 
the unfortunate result that men who are 
unfit either from the standpoint of ability 
or credibility, make up too large a part of 
our expert witnesses. It develops a class 
of so-called professional witnesses, many 
of whom are believed to sell their opinions 
for whatever they can get. 


In the third place, when experts hired 
by one side are flatly contradicted by ex- 
perts of the other side, no jury, or for that 
matter, no judge, however well he may be 
versed in law, can arrive at a true verdict 
based on the evidence. For example, when 











ari-3= 4 CK ww a2 SS 33 








as that 


Ses are 
of this 
always 
and in 
lge and 
mm, thus 
eeding. 
ce is to 
ut ‘the 
stand- 
if pro- 
expert 


ods are 
men in 
to re- 
1use of 
ling to 
Oppos- 
id abil- 
nd sin- 
he law- 
orts to 
lt, and 
“y can- 

must 
wering 
nswers 
to de- 
al pro- 
ill not 
; about 
no are 
ability 
art of 
1 class 
many 
yinions 


hired 
vy eX: 
yr that 
1ay be 
verdict 
when 





THE BAR ASSOCIATION BULLETIN 


Page 77 











something unforseen arises. 


at that time. 


i PROMISES 


| If we assure you of fast service you'll undoubtedly get it unless 


But if we promise you something at a definite time it will be ready 








“CEE 


(alifornia [itle nsurance (@mpany 





626 South Spring St. 











LOS ANGELES, CALIF. 


Phone TRinity 3221 

















one group of experts state that dermato- 
graphia indicates insanity, and other ex- 
perts declare that it has nothing to do with 
the question of insanity, to ask jurors to 
decide which side to believe is to ask them 
to do the impossible. They have no knowl- 
edge of such matters. If they had, they 
would know that dermatographia, for in- 
stance, has no more to do with legal in- 
sanity than has a dose of hives. Again, in 
a recent trial, the prosecution claimed death 
was due to subdural hemorrhage, and the 
defense claimed the deceased died from al- 
coholism, pneumonia and nephritis. After 
several weeks of labor, a mountain of con- 
flicting expert testimony was brought forth. 
One expert testified that pneumonia often 
resulted in subdural hemorrhage. Had he 
made such a statement in a medical society, 
he would have been laughed to scorn. What 
will jurors do in such and all similar cases? 
They will do the only thing they can do, 
disregard all the expert testimony. But the 
cause of death in this case was an essential 
point in the trial. How did that jury arrive 
at a verdict? The Lord only knows. Evi- 


dently the witnesses on one side must have 
appeared to them to be more truthful, or 
at least, less likely to be liars, than the 
witnesses of the other side. They ventured 
a guess, but guesses are just as liable to be 
wrong as right. 

Such instances are not confined to med- 
ical cases. A few years ago, a druggist 
was accused of substituting other drugs 
than those called for in a prescription which 
he filled. The patient who took the medicine 
was not injured, so far as the testimony 
showed. The medicine had all been taken 
except about a half teaspoonful which was 
left in the bottle. A chemist was employed 
to analyze this residue, and he promptly 
reported that the substitution had been 
made as suspected. The druggist was 
brought to trial before a judge (not a jury 
in this instance), and when the chemist was 
asked by counsel for the defense to explain 
his method of analysis, his explanation 
showed to anyone familiar with chemical 
analyses that he was ignorant of the very 
fundamentals of chemical reactions. Even 
a student in high school, taking a course 
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in analytical chemistry could have given a 
better account of correct analysis than this 
chemical expert witness. The defense called 
a competent and reliable chemist, one known 
and vouched for by other chemists, and 
by the institution in which he held a pro- 
fessorship, and he testified that the report 
of the first chemist was absolutely incor- 
rect, since no one could reach any conclu- 
sion when absurdly incorrect methods of 
analysis were used. The judge was con- 
fronted with the necessity of choosing 
which chemist he should believe. He did 
make his choice, but chose the wrong one. 
The druggist was declared to be guilty. 
This incident was freely discussed among 
chemists of this city, and administrative 
justice again received a black eye. What 
the judge should have done, and, no doubt, 
would have done had the law permitted, 
would have been to employ, by means of 
public funds provided for such purposes, 
some chemist recommended by a disinter- 
ested body, such as the local chemical so- 
ciety, or a university or college. Such a 
chemist could be relied upon to give a cor- 
rect and unbiased opinion and thus aid 
the judge to arrive at a just decision. 

What is true of medicine and chemistry 
is true of dentistry, engineering and other 
professions. Only men who can furnish 
adequate credentials, both as to ability and 
character, should be legally acknowledged 
as expert witnesses. Our courts are prob- 
ably the only institutions or organizations 
that will recognize an individual as an ex- 
pert upon his own representations. 

In the fourth place, too much time is 
wasted in wrangling over and protracting 
the scientific testimony. In a recent trial, 
three weeks were consumed, most of this 
time being used in examining expert wit- 
nesses. The prosecution claimed that death 
was due to arsenic. The defense gave three 
distinctly different causes of natural death. 
All the available books and articles on toxi- 
cology from the middle ages to the present 
time were reviewed on the subject of ar- 
senic, as well as physiological, pathological, 
chemical and physical facts and phenomena, 
and I am convinced that but little of this 
testimony could be understood by the jur- 
ors, to say nothing of giving it proper 
evaluation when contradictory. The defend- 
ant was acquitted. A few days after the 
verdict, I asked the foreman of those jur- 
ors what their impressions were as to the 


a 


cause of death, and he stated that the firg 
ballot stood 8 to 4 for conviction; that 
however, on examination of the evidence 
they could not connect the defendant with 
the act of administering the poison, byt 
that they all believed that the deceased came 
to her death by the administration of ar. 
senic. Asked whether they fully under. 
stood the scientific testimony, he said, “no,” 
‘This shows that this jury believed that 
arsenic was the cause of death, not from 
the testimony they should have been able 
to understand and use, but from the nop. 
technical evidence and possibly impressions 
made by the different witnesses. The jur- 
ors evidently believed the prosecution’s ex- 
perts were correct, but another jury might 
have taken the opposite view. This is not 
the way such questions should be decided, 
In my judgment, a number of impartial 
physicians and chemists should have been 
appointed by the court and’ paid by the 
State to determine the actual, physical cause 
of death, then this cause of death, together 
with testimony connecting or failing to con- 
nect the accused with the criminal act, 
should have been submitted to the jury, 
In fact, the latter is the kind of evidence 
a jury of laymen is best qualified to con- 
sider. If juries were relieved of the task 
of determining the cause of death from 
technical evidence, which they but imper- 
fectly understand, and could devote their 
main deliberations to the problem of wheth- 
er the accused was responsible for the 
death, the jury system which is now more 
or less under fire, would be less open to 
criticism. The one great defect, and per- 
haps the only important one, in our jury 
system is the absurd demand made upon 
jurors to pass upon matters they cannot 
understand. If when the cause of death is 
contestable, a fact which can always be 
determined before final trial, the report of 
the court-appointed ‘experts, previously 
filed and accessible to both sides, were sub- 
mitted to the jury, whether or not these 
experts were put upon the stand later and 
examined by counsel of either side or both 
sides, the trial instead of taking weeks, 
would probably be completed in a few days. 
Valuable time could be saved which courts 
could use in the trial of other cases, and if 
irrelevant matters were prohibited in other 
trials, the problem of congested calendars 
and lack of trial courts would become less 
difficult. Again, with shorter trials there 
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would be less objection on the part of the 
better and more intelligent citizens to serv- 
ing as jurors. 

Now, if our criminal procedure is justly 
liable to these criticisms, what is the rem- 
edy? 

In the State of Oklahoma, I understand, 
a law was passed a few years ago, prohibit- 
ing the prosecution and the defense from 
hiring medical experts when such appear to 
be needed in the trial of any case. The 
court appoints them and they are paid by 
the State. There seems to be no better so- 
lution of the problem of preventing our 
court trials from degenerating into a game. 
Not being familiar with all the details of 
that law, I would suggest the following 
provisions, in order to ensure the absolute 
independence, neutrality and competence of 
the expert or experts, preferably three in 
number : 

(1) The experts should be appointed 
from a thoroughly accredited list furnished 
by the State Board of Medical Examiners, 
or by other bodies or organizations as might 
be agreed upon, and in any event men 
should not be selected merely upon their 
own application, self-recommendation, or 
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upon inadequate credentials. This would 
exclude those well known among their pro- 
fessional brothers as unreliable, erratic, in- 
competent and those seeking advertisement 
and financial gain. The worthy men in any 
profession are always well known, and 
with intelligent care competent and reliable 
men can readily be secured. 

(2) Such experts should serve in only 
one case, new men should be selected for 
other cases, or if certain men become de- 
sirable by reason of proficiency, they should 
be appointed anew. This would prevent 
men from being appointed continuously be- 
cause of political or personal influence. 

(3) Such experts should be confined to 
the determination of the actual, physical 
cause of death in doubtful or contested 
cases. To this one definite end, they should 
have access to reports of autopsies, chem- 
ical analysis and all investigations pertain- 
ing to the cause of death, even demand 
further examinations if necessary. They 
should file a report with the proper parties, 
the clerk of the court perhaps, within a 
specified time before the trial. Such report 
must be accessible to prosecution and de- 
fense counsel. They should be called upon 
to testify and explain such report freely at 
the trial, and be subject to cross examina- 
tion. 

Expert testimony in other professions 
could be procured and used in the same 
way with certain modifications. 

In cases of alleged insanity, the Briggs 
law now in force in the State of Massa- 
chusetts could well be adopted here. In an 
address before the National Crime Com- 
ynission in November of last year, the 
author of that law stated that although 
many believed the law would be imprac- 
tical, or at any rate unconstitutional, this 
law has proved eminently satisfactory, that 
no attorney on either side had ever flatly 
refused to allow examinations of alleged 
insane persons to be made by the State 
Department of Mental Diseases, as pro- 
vided by this law, and that its constitution- 
ality had never been questioned during the 
six years it has been in force. It has caused 
the disgraceful spectacle of alienist pitted 
against alienist giving diametrically oppo- 
site opinions in every trial to disappear. 
If this desirable result has been accom- 
plished in conservative New England, it 


(Continued on Page 93) 
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Medico-legal subjects will be the order of the program and you will hear twenty- 
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point of the Trial Lawyer” 

The entire membership of the County Medical Association has been invited and 
this will be a red-letter day in the history of our Association. “Your blood be on your 
own head” if you miss it. 

Do not overlook the half-hour period from 6:00 to 6:30 P.M., which is the one 
opportunity given the members during the month for social contact, and which, in this 
instance, will afford the additional pleasure of meeting the members of the medical pro- 

fession. 
Guests are welcome. Informal. Dinner $1.50. 
Incidental music by the Titian Trio. Prompt reservations are requested. 
JOE CRIDER, JR., 
Chairman Program Committee. 
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EDWARD A. STUART 
E. W. HENDRICK 
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JOHN M. HALL 


Announces the removal of his law offices to 
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Tenth and Hope Streets 


Los Angeles, California 


November 17, 1928 New Telephone 
TRinity 3545 
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Personal Attention 


to all our clients is the 
aim of this Company 


A\u matters pertaining to 


title insurance are under the personal supervision of 
trained experts whose business it is to advise with clients 
and assist them in their various problems. «+ We in- 
vite our clients to make good use of this personal service 
coe bring your title problems to our offices where. you 


may be assured, you will be courteously welcomed. 


Title Insurance and Trust Company 


California’s Largest Title Insurance Company 
Capital and Surplus $1 0,000,000 


433 SOUTH SPRING STREET, LOS ANGELES 
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Courts of Inferior Jurisdiction 


By Tuomas B. Reep of the Los Angeles Bar 


I have selected as the subject of this pa- 
per the minor courts instead of the higher 
and supposedly more important courts, be- 
cause it is in the smaller courts more than 
in any other that the citizen comes into con- 
tact with the judiciary. And yet, because 
of the limited amount involved, they are 
seldom chosen as the subject of consider- 
ation or discusison. 

There are four courts of inferior juris- 
diction, with various, conflicting and over- 
lapping jurisdictions: The Small Claims 
Court, limited to $50.00; the Justice and 
Police Courts, limited to amounts less than 
$300.00; and the Municipal Courts, limited 
to $1,000.00. The Superior Courts have 
jurisdiction of all cases from $300.00 up 
to any amount. 

The Justice Court, being the oldest and 
the forerunner of all the others, will be 
given the most attention. The office of 
justice of the peace was first established 
during the reign of Edward III of Eng- 
land. Even prior to his time there were, 
throughout England, what were called con- 
servators of the peace, being little more than 
police officers with power to punish those 
who “go about to break the peace.” WNat- 
urally, their chief qualification was the abil- 
ity to enforce their decisions. They were 
judge, jury and police. They made the 
law, decided the facts, imposed the penalty 
and put it into effect, and there was no ap- 
peal. They had no civil jurisdiction. The 
conservators of the peace were brought into 
considerable prominence when Edward III 
came to the throne as a minor by virtue of 
the imprisonment and murder of Edward 
II. Upon the advice of his mother, antici- 
pating riots and insurrection, Edward III 
increased the number of these conservators 
of the peace. Later, during the reign of 
the same king, they were called justices of 
the peace. 

This system of law enforcement was the 
result of conditions existing at a time when 


the chief means of transportation was by 
foot, and travel and communication were 
slow, difficult and often impossible. It was 
necessary to have, throughout the count- 
try, men empowered and physically able to 
preserve the peace. 

The Justice Court was brought to 
America by the colonists, has been with 
us ever since and now exists in every State 
in the union. Since it is from this court 
that more people get their impression of 
justice than from any other, it is of vital 
importance for the respect and confidence 
of all courts and laws that the treatment 
in Justice Courts should be fair, impartial 
and in accordance with the law. The Jus- 
tice Court is required to enforce the same 
rules of law as to personal and property 
rights to the extent of their jurisdiction, 
that are enforced in the higher courts. The 
same rules of evidence apply in these courts 
that govern the admisison of evidence in 
the Superior Courts and yet the qualifica- 
tions established by the legislature for a 
justice of the peace are no higher, in fact, 
not so high as they were in the days of 
Edward III, when certain property qualifi- 
cations were necessary. Now there are no 
educational qualifications established by the 
legislature. In this respect it seems incon- 
sistent that the law-making body should 
recognize and enact by statute a full and 
complete system of substantive law, apply 
elaborate rules of evidence to the proof in 
these courts and then leave the carrying 
out of those laws and the enforcement of 
rights and remedies thereunder to one who 
is not required to have any legal knowledge, 
training or experience. 

In spite of the fact that the strength of 
the judiciary lies in the confidence the 
people have in its judges and that the Jus- 
tice Court is the most frequent point of 
contact between the citizenry and the judi- 
ciary, neither the legislature, the lawyer nor 
the layman will give this court any serious 





_ _*Eprtor’s Note: Mr. Reed’s extensive service in connection with courts of inferior 
jurisdiction qualifies him exceptionally well to treat of the subject on which he has writ- 
ten. He has held the following offices: Justice of the Peace, Covina Township, 1918-28; 
Police Judge, Covina, 1926-28; City Attorney, Covina, 1918-24; Municipal Court Judge, 
Los Angeles, by Judicial Council Assignment, June, 1927—November, 1928. 
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consideration, but, on the contrary, it is 
generally considered an apt subject of hu- 
mor and ridicule. As an example of the 
deep thought and consideration devoted to 
this subject, I quote from section 4271, 
subdivision 13, of our own Political Code 
as approved May 27, 1921: “Justices of 
the peace shall receive the following month- 
ly salaries - ° . which shall 
be in full for all services rendered by them 
in criminal cases; * . * in 
townships having a population of less than 
500, thirty dollars per month. In addition 
to the compensation received in criminal 
cases, each justice of the peace shall re- 
ceive and retain for his own use, such fees 
as or may hereafter be allowed by law for 
all services performed by him in civil ac- 
tions” (which could not exceed $10.00 per 
month); “Provided, however, in counties 
of this class justices of the peace are re- 
quired to devote all of their time to the 
duties of their office.” 


One writer suggests that that portion of 
the Mississippi Constitution providing for 
Justice Courts, wherein it authorizes the 
establishment of a competent number of 
justices of the peace, would not be open to 
criticism, if transposed to read “a number 
of competent justices of the peace.” 

However, the laws are consistent in one 
respect in relation to Justice Courts. Ap- 
peals from all other courts are on questions 
of law alone, and if any error of law was 
committed by the judge, affecting the rights 
of either party, the case is reversed or sent 
back for retrial. Not so in the Justice 
Court. Because of the fallability of these 
courts, appeals are not limited to questions 
of law, but an appeal from the decision of 
a Justice Court goes to the Superior Court 
for a trial de novo. The parties, with the 
attorneys, witnesses and evidence, go to 
the county seat to have the entire case tried 
over again in the Superior Court, and the 
trial in the Justice Court is wasted time. 
It is not unusual for attorneys to refuse 
to put on any evidence in the Justice Court, 
let the justice of the peace enter the judg- 
ment and then appeal and try the case de 
novo in the Superior Court. 


The absence of any educational require- 
ments for justice of the peace has always 
furnished a fertile field for humor. Dean 
Pound tells of a man raised from the shoe- 
maker’s bench to the bench of justice of 
the peace. This promotion very much af- 


fected his equilibrium and when he fell into 
an argument with a group of his fellows 
on the street and was getting the worst of 
the argument, he at once sought shelter be 
hind the authority of his newly acquired 
position. He went directly to his office ang 
prepared contempt papers against his rival 
in the argument. Some of the friends of 
the civilian who had been so indiscreet and 
disrespectful as to argue with the justice 
of the peace went to the justice and told 
him that he could not have his adversary 
arrested for contempt, whereupon the dig. 
nified justice stretched himself to his ut 
most height and exclaimed, “I want you to 
understand that I am a justice of the peace, 
and as such am always an object of con- 
tempt.” 


However, it must be said in favor of the 
Justice Courts that some of the magistrates 
have been and are men of sound common 
sense and judicial faculty; men who show 
rare tact and skill in deciding cases and 
who administer justice with a high degree 
of satisfaction. A very able ex-circuit 
judge of Michigan good naturedly tells of 
a case in which he reversed the judgment 
of a justice of the peace, and the Supreme 
Court reversed his decision and affirmed 
that of the justice. However, the occasional 
capable justice cannot offset or justify a 
system that makes no provision for legal 
qualifications. To the suitor of limited 
means the amount involved in_ litigation, 
although small, may be of as much or more 
importance than a greater sum would be to 
a litigant of larger means in a higher court. 
And whenever the right of personal liberty, 
the right of personal security or the right 
of private property is involved in a law- 
suit, such right should be held as inviolable, 
and as much to be respected and defended 
in one court as in another. 


The legislature of 1923 created a new 
court of which a great deal was expected 
and which has fulfilled expectations. The 
Small Claims Court is really a part of the 
Justice Court in each township, with the 
same judge presiding and the same ma 
chinery for the trial, judgment and enforce- 
ment. The procedure is the last thing m 
simplicity. The plaintiff appears before the 
justice of the peace and signs an affidavit, 
prepared by the court, that the defendant 
owes him a certain sum. The justice signs 
an order setting the case for hearing om 
a specified date. A copy of this order must 
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ie served on the defendant at least five 
days before the hearing. Then both parties 


come in with their witnesses and “tell it 


to the judge.” Under the law attorneys are 
not allowed in the Small Claims Court, but 
since the Constitution guarantees the right 
to advice of counsel in any court, attorneys 
are tolerated in the Small Claims Court, 
but they rarely appear. 


This court, because of the simplicity and 
inexpensiveness (the only cost being a filing 
fee of $1.00), has taken quite an important 
place among the courts. It affords a direct 
method for the creditor to get at the debtor 
without the expense of employing an attor- 
ney or collection agency. The court can 
not be used by collection agencies because 
a party can sue only on his own bills. He 
can not sue in the court on an assigned 
claim. It is little more difficult to file suit 
in this court than it is to send a statement 
of account, and a majority of cases never 
come to trial, because the defendant, when 
he is served with the order to appear will 
usually take care of the bill if he can. The 
method of collecting from those who can 
not pay has. not yet been discovered. Of 
course there is always a certain percentage 
of disputed cases which must be tried by 
the court and in this work a judge of sound 
discretion, judgment, fair-mindedness and 
tact should be on the bench to arrive at the 
true facts and the law without the aid of 
counsel. 


The jurisdiction of the Small Claims 
Court is limited to $50.00 and perhaps for 
that reason, perhaps because the very sim- 
plicity encouraged the filing of an increased 
number of cases, some justices have dis- 
couraged the Small Claims Court in every 
way possible. One justice in a neighboring 
county was in the habit of setting all cases 
in the Small Claims Court for trial at four 
o'clock in the morning. If the litigants 
happened to get to court by that time, the 
justice did not. However, this court is now 
very favorably received and is accomplish- 
ing excellent results. The plaintiff is not 
required to pay out any large amount in 
costs, in an effort to recover an uncollect- 
able bill, and the defendant, who usually is 
of small means, is not burdened with a 
large cost bill in addition to the judgment. 


The next variety of inferior courts is the 
Police Court. It differs from the Justice 
Court in three respects: it being a city 
court, the police judge is appointed by the 


board of trustees of the city; its jurisdic- 
tion is confined to the boundaries of the 
city; it has exclusive jurisdiction of all 
actions founded upon any obligation cre- 
ated by city ordinance. In all other respects 
it is identical with the Jusice Courts. The 
educational qualifications for the office are 
the same, that is, none. The civil jurisdic- 
tion is limited to the same amount of 
$300.00, and with the Justice Court its 
criminal jurisdiction is limited to the trial 
of cases punishable by imprisonment in the 
city or county jail not to exceed six months, 
and by a fine of $500.00, and to the pre- 
liminary hearing in felony cases. Frequent- 
ly the justice of the peace of the township 
within which a city is included is appointed 
by the board of trustees to act as city re- 
corder. Except for the enforcement of city 
ordinances, the Justice Court has jurisdic- 
tion to do everything that the police judge 
can do and any case arising in the city 
(except for violation of a city ordinance) 
may be brought in either the Police Court 
or the Justice Court. Although Police 
Courts have civil jurisdiction as a general 
rule, little use is made of that side of the 
court, and it is used very largely for the 
prosecution of violations of city ordinances. 


Our newest court in this State, the Mu- 
nicipal Court, was created by legislation in 
1925. It was first inaugurated in the city 
of Los Angeles in February, 1926, and is 
now operating in only two cities in the 
State, both in this county, Los Angeles and 
Long Beach. This court is a combination 
of the Los Angeles Police Courts and the 
Los Angeles township Justice Courts, with 
jurisdiction over cases involving the viola- 
tion of Los Angeles city ordinances as well 
as all other misdemeanors. Its civil juris- 
diction is extended to cases involving 
amounts up to $1,000.00. There are 26 
divisions of the court, including one at San 
Pedro and one at Van Nuys, both within 
Los Angeles city limits. The judges of this 
court are required to be attorneys admitted 
to practice in this State, with at least five 
years of legal practice. One purpose in 
establishing this court was to relieve the 
Superior Court of some of its trial work 
and it has undoubtedly been an important 
factor in relieving the congestion of the 
Superior Court. Although the legislation 
provides that the Municipal Court should 
have exclusive jurisdiction of all cases 
arising in Los Angeles City under $1,000.00, 








. 





Page 86 





THE BAR ASSOCIATION BULLETIN 





the provision of our State constitution giv- 
ing the Superior Court jurisdiction in all 
cases from $300.00 up has not been 
amended and permits a litigant in Los An- 
geles City to choose between the Superior 
and Municipal Courts in all cases involving 
amounts between $300.00 and $1,000.00. Of 
course, in cases arising in the county where 
the amount sued for is between those 
amounts, the plaintiff may bring his suit in 
the Superior Court. The unusual feature 
is that a party living in or out of Los 
Angeles may bring suit in the Municipal 
Court of Los Angeles or any other city 
having a Municipal Court against a defend- 
ant living outside of the city, and the court 
has jurisdiction to try the case even if 
neither party lives within the city and the 
cause of action did not arise in the city. 
Under our judicial system, as it has al- 
ways existed in the State and as it is now 
with this one exception, litigants are entitled 
to place their disputes before a magistrate 
elected by them, or in whose selection they 
have a voice. It seems entirely inconsistent 
with our present judicial system that liti- 
gants from the county or other cities should 
be required to go to trial before a court, 
the judges of which are selected by the 
electors of one city. It is not my purpose 
to criticise the Municipal Court or any of 
the judges, all of whom I know and hold 
in the highest esteem, but rather to point 
out what appears to be an unusual excep- 


i 


tion to the principles under which we hay 
always operated. Although the Municipg 
Court is only two years old, it has, becays 
of the splendid qualifications of its judge 
established an enviable record as to th 
quantity and quality of work done. 


In closing, I wish to leave one though 
with you. Undoubtedly the Justice Coup 
system, as it now exists, is appropriate jp 
many parts of this State in sparsely se. 
tled communities, where travel is still diff. 
cult and a decentralized judicial system j 
necessary. But do these conditions exis 
in Los Angeles County? Surely we ar 
prepared in this county for the establish. 
ment of a uniform system of courts of jn. 
ferior jurisdiction, along the lines of the 
Municipal Courts; where the requirements 
are high enough to guarantee in every coun 
a judge fully qualified to administer the 
laws that the courts are required to a¢- 
minister ; where courts in local communities 
may try their cases, involving amounts w 
to $1,000.00, in their own locality, helping 
to absorb the rapidly increasing amount oi 
litigation now being filed in the Superior 
Courts; where the judges will be of such 
a caliber that a judgment will be a judg. 
ment and a new trial granted for good 
cause only, and under a system which 
would do away with the present conflicting 
and overlapping jurisdiction of the existing 
Police, Justice and Municipal Courts. 





MUNICIPAL LIEN SEARCH FOR PATRONS OF TITLE 
GUARANTEE AND TRUST COMPANY COVERS EVERY 
MUNICIPALITY IN LOS ANGELES COUNTY 


Heretofore it has been necessary to order 
a special municipal lien search from cities 
of the county outside of Los Angeles in 
connection with guarantees of title and pol- 
icies of title insurance. This service is now 
furnished by Title Guarantee and Trust 
Company of Los Angeles. It is included 
in, and certified to, in all of the company’s 
guarantees, and policies of title insurance 
without any extra charge to the customer. 

Property owners, bankers, building and 
loan association officials and all who loan 
money on real estate will receive the news 
of this important title service with much 
satisfaction. In the past many people have 
suffered losses from foreclosures on ac- 
count of unpaid liens or special taxes on 
property located in various cities of Los 


Angeles County. This has been due to ne 
glect to obtain a special municipal lien 
search in those municipalities of the county 
(outside of Los Angeles) which have not 
been included in the searches made by the 
title companies of this county. 


Guarantees and policies of title insurante 
ordered from Title Guarantee and Trus 
Company will hereafter embody a complete 
municipal lien search covering every «ity 
lien, such as street improvement bonds, elet- 
tric light and sewer assessments and a 
special taxes. According to A. R. Killgort 
secretary of the company, this is one of tht 
most progressive steps ever taken in th 
history of the title business of Los Angeles 
Courty. 
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aT pick their spruce 
in the woods. They 
build with exacting care, 
experimenting, testing, re- 
jecting, proving and im- 
proving. That is the way of 
asuccessfulairplane builder. 
It is an age of efficiency, of 
getting greater strength 
without increasing weight, 
of getting more power from 
men, motors and fuel. 


ee 


Union gasoline is a fine 
laboratory development to 
meet the exacting require- 
ments of this “more mile- 
age” age. It has always 
kept its lead in quality 
through the untiring 
efforts of our engineers in 
constant experiments. This 
same quality is available 
to you at any Union 
dealer. 
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Out where Lockheeds are built 
they use UNION 
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California’s New Business Corporation 


Income Tax Act 
By Ratpex W. Smita of the Los Angeles Bar 
(Formerly Tax Attorney for California, now of the firm of Parker and Smith) 


On wealth that has been accumulated, 
means are available to avoid even an income 
tax. For example, accumulated wealth in- 
vested in tax exempt securities is free from 
income, general property or other forms of 
inter vives taxes, and it is only by means 
of the Inheritance Tax that this form of 
property is levied upon to meet the govern- 
mental needs. On the other hand, the 
chances of escaping an income tax on 
wealth in the making are but slight. 

The people of California adopted a far 
reaching and fundamental change in the 
taxing system of this State on November 
6, 1928, by writing into our Constitution 
an amendment by which they evidenced 
their faith in a corporate income tax as an 
equitable, scientific and expeditious method 
of raising revenue. The people’s endorse- 
ment of the measure followed recommend- 
ations made after long study and research 
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Los ANGELES-FIRST NATIONAL 
TRUST & SAVINGS BANK 


The Trust Department of this 
Bank, located at the Sixth & 
Spring Office, Los Angeles, 
offers a comprehensive service 
in connection with living 
trusts, life insurance trusts, 
guardianships, estate adminis- 
tration, property management, 
and corporate trusts. 


Resources more than 
300 Millions 
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by a well selected State Tax Commission 
appointed by Governor Young to revamp 
our State fiscal system. 

From this initial step it is reasonable to 
assume that income taxes will have such 
permanency in our law that the lawyer 
must so acquaint himself with the subject 
that he can knowingly advise his corporate 
clients regarding contemplated _ business 
ventures as well as give sound counsel to 
clients who contemplate associations for 
business purposes. It should be borne in 
mind that the net income from corporate 
form of business associations and certain 
kinds of trusts will be taxed at twelve per- 
cent by the Federal government under its 
income tax law and at four percent by the 
State of California under its business cor- 
poration income tax law. 

The new tax measure is not an unproved 
scheme, but has been thoroughly tried in 
several Eastern states. By it, however, 
many tax burdens will be shifted and in 
certain instances the State tax heretofore 
paid by business corporations will be in- 
creased as much as ten fold. On the other 
hand, in the great majority of cases the 
tax burden on corporations by reason of 
the law will be reduced or remain about 
as is. Certainty and directness in tax com- 
mitments are definitely provided by the 
amendment, which in a large degree will 
replace the present Corporate Franchise 
Tax Act, the exactions of which law are 
far from uniform. On this feature it is 
reported that an administrator of the Fran- 
chise Tax Act once said, “We assess the 
tax ‘by guess and by gosh’.” A sample of 
this impression is well presented in the fol- 
lowing quotation we take from a letter 
written to a corporate taxpayer conceft- 
ing its franchise tax obligation by a mem- 
ber of the State Board of Equalization: 

, Your gross business as well 
as net results show a satisfactory figure 
and as these are important elements in 
the determination of the value of frat- 
chise rights, it follows that increases of 
decreases in these elements will vary the 
value of your franchise as fixed. 
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_ “This value which represents the dif- 
ference between your total corporate 
worth and the value of your tangible 
property is determined by an appraise- 
ment by the members of the Board, and 
represents their best judgment applied to 
the information shown in your report. 
No specific rule has been or can be laid 
down by the Legislature which will op- 
erate equitably as between all classes of 
corporations in this determination. 
“Various methods are used, capitaliza- 
tion of net earnings, comparison with 
other corporations having a known value 
of capital stock, consideration of invest- 
ment plus accumulation, and other meth- 
ods or combinations of methods, any one 
of which, however, involves the applica- 
tion of the judgment and reasoning of 
the appraiser, whose mental processes 
can not be recorded. Since there are ap- 
proximately twenty-five thousand of 
these to be valued, no logical record of 
the individual computation is practical, 
and even if recorded would not show the 

reasoning of the appraiser. f 

The repeal of such a vexatious and in- 
determinate tax measure by the substitution 
of a law of definite exactions manifests 
wisdom and efficiency in the electorate. 

The measure, however, does more than 
to levy a four per cent tax on the net income 
of business realized from corporations in 
the State of California irrespective of the 
domicile of said corporation, as a bank tax 
and intangible personal property tax at a 
most equitable rate are also provided by the 
measure. 

The Legislature will in 1929 enact a law 
to carry into effect the constitutional amend- 
ment. This law will provide an offset or 
a credit on the corporate net income up 
to ninety per cent thereof of all sums paid 
to a political subdivision of the State of 


California as personal property taxes. Like- 
wise other deductions will be provided in 
arriving at the net taxable income, among 
which deductions, it has been reported, will 
be the Federal income tax. Certain group 
corporations, whose major State tax obli- 
gations are on real estate rather than on 
personal property, such as certain types of 
mining companies, are urging an offset also 
of ninety per cent for real estate taxes. 
The State Tax Commission has already in 
conjunction with the office of the Attorney 
General considered the most important pro- 
visions of the proposed legislative enact- 
ment. The Commission has manifested a 
persistent attitude in its deliberations to 
provide an equitable tax measure, and has 
already given consideration to the adoption 
of certain provisions to lessen the burdens 
of tax on certain types of corporations 
which would be discriminated against under 
a general corporate income tax law. Attor- 
neys representing corporations earning sub- 
stantial net income can determine in a 
rough way whether or not the corporations 
will have a greater or less tax burden under 
the new law. This is done by ascertaining 
the net income, multiplying this figure by 
four per cent, and subtracting therefrom 
up to ninety per cent of the personal prop- 
erty tax, and by comparing the figure thus 
reached with the Franchise Tax paid by 
the corporation this year. 

By reason of the adoption of this new 
fiscal system in this State, it seems certain 
that California lawyers must be familiar 
with such terms as “jeopardy assessments,” 
“accelerated amortization,” “reduction by 
depletion,” “unlimited waiver,” “affiliated 
corporations,” “tentative returns,” “produc- 
tion costs,” “capital expenditures,” “con- 
structive receipts,” “consolidated returns,” 
and many other provisions especially 
adapted to income taxation. 





With 34 new subdivisions opened in Los 
Angeles County, the month of October 
showed a material increase over the two 
preceding months of August and Septem- 
ber, according to a report made yesterday 
by J. V. Carson, auditor of Title Insurance 
and Trust Company. The report further 
states that in August there were 27 new 
tracts opened by local subdividers and 30 
in September, those in the latter month 
averaging 29 lots per tract. In comparison, 
the units opened during October contained 


a total of 2439 lots, an average of 71.7 lots 
per tract, or nearly three times the Septem- 
ber average. 

For each of the 26 working days of last 
month, according to Mr. Carson, in excess 
of 93 lots were placed on the market by the 
subdividers. The largest of the tracts was 
one in the San Fernando Valley composed 
of 466 lots, while one near Brent’s Moun- 
tain Crags with 326 lots and another on 
Whittier Boulevard with 241 lots were the 
next largest. 








| 
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Attendance Honor Roll 


The attendance honor roll is composed of members who have missed not More 
than two Bar Association monthly meetings during the present administration year, 

A gratifying feature of this, the fifth appearance of the honor roll is that by 
comparatively few names have had to be removed from the list as it appeared in the 
October issue of the BULLETIN. It is to be hoped that the honor roll will remain nearly 
as long at the end of the year. ; 

The editor will appreciate being informed of any corrections of or additions to the 
list of names. 

The roll (from which is excepted the officers and trustees of the Association). 
covering all meetings from March to and including October, is as foilows: 


Memsers WuHo Have ATTENDED ALL MEETINGS 


Arthur G. Baker Walter P. Kirksey R. H. Purdue 
Charles E. Beardsley Judge Marshall F. McComb Clement L. Shinn 
Norval J. Cooper James E. Minds Judge Emmet H. Wilson 
Albert B. Harris Vere Radir Norton 
Memesers WuHo Have ATTENDED ALL But ONE MEETING or ALL But Two 
MEETINGS 


(An asterisk before a name indicates that the member has attended all but one meeting.) 


Judge William T. Aggeler *Edmund Fortune *G. Roy Pendell 
Judge Harry R: Archbald *A. W. Francisco L. H. Phillips 
*Ella M. F. Atchley *Martin C. Frincke, Jr. *Judge James H. Pope 
Robert E. Austin R. M. Fulton Wm. H. Robinson 
John E. Biby Herbert Ganahl *Rugby Ross 
Pe to “e wi sw a ns! —— Milan E. Ryan 
Judge Fletcher Bowron ichard C. Goodspeed h . 
*B. J. Bradner Judge Thomas C. Gould ny ee Sa 
nttige . : John W. Satterwhite 
J. Calvin Brown *Percy V. Hammon é 
pe - Jacob F. Schwartz 
*C. F. Cable Joseph Hansen ; >< . 
. a. aaa Judge Joseph P. Sproul 
*Charles Cattern Judge William Hazlett *Judge Alb ees 
udge ert Lee Stephens 
Mabel Clausen John A. Jorgenson *Tudge Clair S 
Paul F. A. Conway *Saul S. Klein aa GT — ee 
*Robert M. Cordill E. A. Lane esate hag 
Judge Elliott Craig Frank Lehan S. Bernard W ager 
*Judge Hugh J. Crawford J. Donald McGuire *George E. Waldo 
*Charles De Le Fond Judge Victor R. McLucas Ida V. Wells 
Judge Frank Finlayson *Edwin J. Miller Judge H. Parker Wood 
*\W. Joseph Ford *Ezra Neff *Robert Young 





THE PRESIDENT’S PAGE I submitted the subject to a proper com- 
mittee with the request that they prepare 
a report for the consideration of the Board 
food for thought, and bring forth some of Trustees, who would then bring the sub- 
wiser plan which meets with approval, I ject before the whole Association. I have 
shall be well satisfied. There is no prob- advocated consideration by other groups im 
lem which could not be solved by the brains the Association and by individual members. 
within this Association, for amongst you While many have thus considered the ques- 
are the minds which meet and satisfactor- tion, no one has come forward with any 
ily untangle most of the legal, and many of plan. I have therefore found it necessary 
the business and social, questions of this to present this article for the sole purpose 
whole community. Surely we will not do of enabling you to give proper consider- 
less for ourselves and for the public good ation to the intricate questions involved. It 
than we will for paying clients. does not pretend to exhaust all views nor 

Some months ago, seeing as I thought does it begin to set forth the many argu 
the trend which the plebiscite was taking, ments which may be advanced for one view 


(Continued from Page 74) 
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, another. While not a complete review 
i the subject, I think it is sufficient for 
the purpose I have in mind. Shortly I in- 
rend to send a sort of questionnaire to the 
membership enabling every one to express 
his ideas on each phase of the matter. We 
shall then analyze the returns and publish 
a statement of the results, follow that by 
open discussion and then, if possible, ob- 
tain the vote of all the members desiring 
to vote, rather than allow something like 
10% to decide the question. Before the 
lat amendment of the plebiscite I drew 
on one page what I considered a satis- 
factory and simple form of plebiscite and 
that form, with two amendments to con- 
form to certain additional views herein ex- 
pressed, would meet my idea of a fair 
form. However, this problem is not to be 
and should not be the work or judgment 
of one person. The final determination 
should reflect our combined judgment. I 
therefore do not at this time submit my 


own draft. 

Of course. I realize that some one will 
have to study the many hundreds of an- 
swers to such a questionnaire, and in addi- 
tion there is other work involved in pre- 


senting the question and preparing for a 
discussion and vote. That suggests the 
difficult task involved in obtaining a real 
cross section of the views of the member- 
ship. If the task can not be accomplished 
before my term expires, your new officers 
will undoubtedly see to it that the matter 
is brought to a speedy conclusion. I hope, 
however, to complete that work before Feb- 
ruary Ist. 

[I sincerely trust that those of you who 
have been interested enough to read thus 
far will call this to the attention of friends 
who may not otherwise read it. I shall 
greatly appreciate your written views if you 
will excuse me from answering, as the 
task of replying to each letter would com- 
pletely exhaust one. However, I am anxious 
to hear from every member, and shall per- 
sonally read each letter addressed to me on 
the subject. 

In closing let me say this whole question 
is one of great moment to the bench, the 
bar and the public, and demands prompt 
and proper solution. While it is fresh in 
your mind, please give me the benefit of 
your suggestions and criticisms. 

Husert T. Morrow. 
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Book Reviews 


Harry GRAHAM Batter of the Los Angeles Bar 
Lecturer in Law at the College of Law, Southwestern University 


THE PRINCIPLES OF REAL EstTaTE Law; 
Nathan William MacChesney; 1927; 
xlix and 891 pages; The Macmillian Co., 
New York. Price, $10.50. 

This work forms part of the Land Eco- 
nomic Series, and is also one of the books 
that has been approved for the Standard 
Real Estate Course outlined by the Joint 
Commission representing the National As- 
sociation of Real Estate Boards, the United 
Y. M. C. A. Schools, and the Institute for 
Research in Land Economics and Public 
Utilities. 

In writing this volume, Mr. MacChesney 
has drawn upon his experience as-a prac- 
ticing lawyer who specializes in the law of 
real property, and who is General Counsel 
for the National Association of Real Estate 
Boards. 

Mr. MacChesney is aware of the pit- 
falls that await one who would write a 
volume on real estate law that is compre- 
hensive and yet not too highly technical to 
serve the purposes of real estate men, brok- 
ers, bankers and other laymen who have 
to contend with the many complicated prob- 
lems, legal and otherwise, that are inherent 
in the subject. It may be admitted that the 
author has succeeded in his task. However, 
in doing so, he has only apparently simpli- 
fied that which is not, and can not be, 
simple, and has avoided some of the legal 
snarls that demand of attorneys and courts 
their attention to the end that land may be 
readily saleable. As an offset there are 
suggestions and forms that are helpful to 
purchaser and seller in closing real estate 
transactions. 

The book is divided into five principle 
sections devoted respectively to an Intro- 
duction to the Law of Real Property ; Con- 
veyancing and Real Estate Documents; 
Real Estate Transactions and Methods; 
Federal Taxation; and Real Estate Brok- 


ers. 

The chapters which the practicing attor- 
ney will probably find most interesting and 
useful are Chapter VI, on Long Term 
Leases; Chapter VIII, Co-operative Apart- 
ments; Chapter IX, Agency Contracts; 


Chapter XIII, Closing of Real Estate 
Transactions; Chapter XV, State Reaj 
Estate License Laws. 

The law relative to co-operative apart. 
ments is in the making at the present time 
and there is a dearth of material to guide 
the attorney in dealing with some of the 
problems raised by this new form of real 
estate activity. One welcomes the discussion 
of this subject by the author. 

It must be remembered, however, that 
this book was intended primarily for lay- 
men rather than attorneys. This is immed- 
ately apparent when one looks for citation 
of authorities, which for the most part, are 
lacking ; or when one turns to some of the 
forms, as, for example, a statutory form 
of warranty deed which is to be found on 
page 96. The wisdom of inserting statutory 
forms without explanations is questionable. 

The discussion of zoning ordinances is 
too meager to be of value. 

A glossary is supplied for the reader, 
which is useful providing the layman, does 
not have high hopes of gaining a modicum 
of legal education. 

The analytical outline of the book, and 
the index are splendidly thorough, and 
greatly enhance the usefulness of the book. 

ALBERT E. Marks. 





Court ProcEeDURE IN FEDERAL Tax Cases; 
Hugh C. Bickford, L.L.M., of the Bar 
of the District of Columbia; 1928; xxx- 
viii and 440 pages; Prentice-Hall, Inc. 
New York. 

The establishment by the Revenue Act 
of 1924 of the Board of Tax Appeals 
marked the end of one era in the tax col 
lection policy of the United States govern- 
ment, and the beginning of a new era. Be 
fore the establishment of the Board, a tax- 
payer dissatisfied with a deficiency assess- 
ment had but one practical remedy (with 
the exception of injunctive relief which was 
rarely allowed, See article of Joseph L. 
Lewinson on “Restraining the Assessment 
and Collection of a Fderal Tax” in XIV 
California Law Review, 461), and that was 
first to pay the assessment under protest, 
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and then sue in the District Court for its 
recovery. Now under the new procedure, 
the taxpayer may at his option, either fol- 
low the old procedure, or he may refuse 
to pay the additional assessment when de- 
manded and instead first contest the legality 
of the assessment before the Board of Tax 
Appeals. The taxpayer can thus avail him- 
self of the advantage of making use of 
his money pendente lite, instead of letting 
the Government use it. 

The creation of the Board of Tax Ap- 
peals, which is essentially a court, has in- 
creased the litigous aspect of the tax busi- 
ness. 

A manual which is as helpful as Court 
Procedure in Federal Tax Cases should 
therefore be warmly received by those of 
the Bar who want to know something about 
this field of law. 

Mr. Bickford, a member of a leading 
firm of tax lawyers of Washington, D. C., 
has produced a very helpful little book. It 
is not an exhaustive treatise, but rather a 
manual. But because of its clarity and sim- 
plicity of exposition, it may prove to be 
more helpful than would a more detailed 
treatment set out in a less concise manner. 

Only about one half of the book is taken 
up with actual text; the other half consists 
of three Appendices. Appendix 4 sets out 


‘some practical forms used in actual litiga- 


tion. The forms do not cover all phases of 
tax litigation, but constitute helpful sug- 
gestions. We find forms for Appeal of De- 


MEDICAL EXPERT 
TESTIMONY 


(Continued from Page 79) 


ought to be attempted in every State in the 
union. 

Objection has been made that medical 
science and other professions have not yet 
reached such degrees of exactness that en- 
tire confidence can be placed in the opinions 
of those having expert knowledge of these 
subjects. It ought to be evident to any 
candid mind that experts who inquire into 
all the facts, protected from partisan in- 
fluence while making their investigation 
before the trial, are a thousand times more 
likely to arrive at the truth than are these 
same experts pitted against each other on 
opposite sides of the game (for a trial un- 


cision of Board of Tax Appeals, for Suit 
in Federal District Court, for Suit in Court 
of Claims, and on Certiorari and Certificate 
to the Supreme Court. Appendix B sets 
out the Revised Rules of the Supreme 
Court of the United States, and Appendix 
C gives the provisions of the Revenue Act 
of 1926 (which, of course, should now be 
supplemented by the Revenue Act of 1928), 
and the Provisions of the United States 
Code relating to the Federal courts. 

The body of the text proper is divided 
into four separate parts: Appellate Review 
of Decisions of the United States Board of 
Tax Appeals, Recovery of Taxes Illegally 
Collected, Tax Suits before the United 
States Court of Claims, and Tax Cases that 
may be Reviewed by the Supreme Court. 

The best quality for which the book 
should be recommended is its clarity. Espe- 
cially lucid is the explanation of the juris- 
diction of the Board of Tax Appeals. The 
law relating to internal revenue is normally 
a very difficult and technical field — and 
especially difficult to understand for the 
lawyer who is not continuously working in 
that field. Here is a manual that is clear 
enough in style and context to be readily 
understood by the lawyer generally un- 
familiar with tax procedure. For that rea- 
son alone the book is of general appeal. 
But for the dyed-in-the-wool tax lawyer, 
Mr. Bickford’s book is in all likelihood too 
elementary to be of any especial value. 

Harry GRAHAM BALTER. 


der these conditions necessarily becomes a 
game). Even the witnesses who are scrup- 
ulously honest and sincere and who would 
not color their opinion in a conference, 
nevertheless feel, when on the witness 
stand, that they must guard against testify- 
ing to any opinion or making any admission 
that may favor the other side. Under pres- 
ent methods of procedure, the very evident 
attempts of counsel to trap the witness puts 
him on the defensive. He feels that many 
of the questions asked are unfair. Unlike 
the court-appointed, independent, non-parti- 
san expert, he is not given all the facts. 
Many of these are sprung upon him for the 
first time while he is on the stand, and in- 
evitably he comes to the conclusion, even 
though he may do so unconsciously, that 
he must play his part, to the best of his 
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ability, to the advantage of that side of the 
contest which employed him. The winning 
of the contest becomes paramount, estab- 
lishment of the truth secondary. Naturally 
the sum total of expert testimony becomes 
contradictory. Add to this the testimony of 
unscrupulous, venal and incompetent “ex- 
perts” and it is easy to see why “doctors 
disagree.” Let experts be appointed by the 
court, let them make their examinations 
and investigations before the trial and they 
will agree as they do in the great majority 
of consultations in cases of illness, and 
when they disagree in a few instances, it 


es 


will at least be an honest disagreement and 
the jury will be in no greater difficulty jp 
arriving at a verdict in these few cases than 
they are at preesnt in all cases that are 
tried in our courts. 

Unless criminal court procedure jg 
amended, or if necessary, replaced by whol- 
ly new rules along the lines above outlined 
or by other rules securing similar results 
we shall be compelled to muddle along as 
we have been doing hitherto, with distrust 
in legal proceedings increasing, and respect 
for medical and other professional expert 
testimony decreasing. 





Special announcements by law firms of new locations and new associations are most 
effectively made to the profession through the pages of the BuLLETIN. In addition, such 
announcements serve as a manifestation of good-will toward and co-operation with the 
3ULLETIN in its program of constructive endeavor for the welfare of the Bar Association. 








CHOOSING A “CORPORATE” 
EXECUTOR OR TRUSTEE 


In the selection, for a client, of a corporate Executor 





or Trustee a conscientious attorney will consider the general 
reputation of the proposed trustee both as to safety, and as 
to net return secured for trusts. And also as to its general 
attitude toward beneficiaries, in kindliness and consideration. 

An attorney is also entitled to know that such a trustee or ex- 


ecutor will not ignore his own just claims to carry on the necessary 
legal work connected with the estate. 


In all four of these matters, the general practice and reputation of 
Security Bank will be found satisfactory. 


EGURITWY TRUST L. H. ROSEBERRY, Vice President 


(RE en ea ete ae a ERWIN W. WIDNEY, Trust Counsel 
«<= SAVINGS BAN JFK. water i. nossaman. 


Trust Counsel 
Head Office, Fifth and Spring : 
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Sa" 


a complete 

eg, municipal 

lien search 
service / 


covering EVERY mu- 
nicipal lien levied 
in any city or town 


in LOS ANGELES 
Ce COUNTY. 


i iy is no longer necessary to obtain a municipal lien search 
from cities outside of the city of Los Angeles. This ser- 
vice is now furnished by this company. It is included in, 
and certified to, in all of its guarantees and policies of title 
insurance. This is one of the most progressive steps ever 
taken in the history of the title business of 
Los Angeles county. 


TITLE GUARANTEE 


AND TRUST COMPANY 
Title Guarantee Building 
“> Broadway at ifth 
LOS ANGELES, CALIFORNIA 
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